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Background
MTBE (methyl tertiary butyl ether), a cheap and effective substitute for lead in old- fashioned “regular” gasoline, helps gasoline burn more completely, thus reducing carbon monoxide and other tailpipe emissions. Its addition to gasoline helped improve air quality—but in a pattern all too familiar, the environmental savior became the environmental despoiler when the additive started to permeate groundwater and give off a nasty turpentine odor. Studies showed that it caused cancer in rats, and so in 1999 the Governor of California decided to implement a phase-out and ban of MTBE in any gasoline sold or used in the state by 2002. 

Side A
In response, the Methanex Corporation, a major producer of methanol that saw its market severely threatened by this action, brought a claim against the United States government under NAFTA’s Chapter 11, seeking compensation of US$970 million for business lost due to “indirect expropriation.” They claimed that the California measure cost them the loss of anticipated profits, of their customer base and of a substantial portion of the market for methanol. It caused a drop in both the global commodity price and stock market value, reduced return on their capital investments in methanol production facilities, and diminished their “goodwill reputation.” In addition, they sought a reversal of the measure.
Side B
 Environmental officials’ first major concern about Chapter 11 cases, and the Methanex case in particular, is the challenge those cases make to the sovereign right to govern and regulate in the public interest. International law recognizes the permanent sovereign right of nations over their domestic natural resources and environment. If the government had to pay compensation every time an environmental regulation affected an industry, the potential crushing liability would paralyze public agencies. So far the public has not had to pay for the right to clean air, water, and soils. Private industry’s right to make a profit has until now always been circumscribed by the collective need to protect environmental quality. This public/private balance has never been easy, but the universally accepted Polluter Pays Principle clearly identifies who should pay the costs of environmental compliance.
Which side is right?
Annex 1: (Selected) Text of NAFTA Chapter 11 
  

North American Free Trade Agreement 
PART FIVE: INVESTMENT, SERVICES AND RELATED MATTERS

  

Chapter Eleven: Investment 

Article 1110: Expropriation and Compensation  

1. No Party may directly or indirectly nationalize or expropriate an investment of an investor of another Party in its territory or take a measure tantamount to nationalization or expropriation of such an investment (“expropriation”), except:

     (a) for a public purpose;

     (b) on a non-discriminatory basis;

     (c) in accordance with due process of law and Article 1105(1); and

     (d) on payment of compensation in accordance with paragraphs 2 through 6.

2. Compensation shall be equivalent to the fair market value of the expropriated investment immediately before the expropriation took place (“date of expropriation”), and shall not reflect any change in value occurring because the intended expropriation had become known earlier. Valuation criteria shall include going concern value, asset value including declared tax value of tangible property, and other criteria, as appropriate, to determine fair market value. 

3. Compensation shall be paid without delay and be fully realizable.

Article 1114: Environmental Measures 
1. Nothing in this Chapter shall be construed to prevent a Party from adopting, maintaining or enforcing any measure otherwise consistent with this Chapter that it considers appropriate to ensure that investment activity in its territory is undertaken in a manner sensitive to environmental concerns. 
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